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Court of Appeals of the District of Columbia 


No. 5272. 

Louis E. Harris, Plaintiff in Error, 

vs. I 

Harry Lambros. 


1 Municipal Court of the District of Columbia. 

No. 204,256. 

Louis E. Harris, Plaintiff, 
vs. 

Harry Lambros, Defendant. 

| 

United States of America, j 

District of Columbia, ss: 

Be it remembered, that in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

2 Amended Bill of Particulars. \ 

Filed May 9, 1930. j 

i 

To Workmen’s Compensation Insurance, cover¬ 
ing dates from July 1, 1928, to December 11, 


1929. ;.... $832.42 

Credit, payments on account by defendant. J. .. . 644.82 


Balance due from defendant to plaintiff.j. . . . $187.60 

Interest from December 11, 1929.i. . . . $ - 

Costs of this action.$ - 


(Signed) JOSEPH A. KAUFMAN, 

Attorney for Plaintiff. 

75 Bust Building, National 5050. 
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LOUIS E. HARBIS VS. HARRY LAMBROS. 


Agreed Statement of Facts. 

Filed May 9, 1930. 

It is hereby stipulated and agreed by and between the 
above-named plaintiff and the above-named defendant, by 
and between their respective counsel, that the following 
facts may be 1 accepted as having been proved, reserving, 
however, the right of either party to introduce further evi¬ 
dence not inconsistent with the facts hereby stipulated as 
true: 

1. That the plaintiff, Louis E. Harris, is an agent of the 
/Etna Life Insurance Company, and doing business in the 
District of Columbia. 

2. That some time immediately preceding the first day 
of July, 1928, the plaintiff solicited the defendant, Harry 
Lambros, proprietor and/or manager of several lunch 
rooms or cafeterias in the District of Columbia for the 
privilege of writing the Workmen’s Compensation Insur- 
anced covering those persons employed by the said de¬ 
fendant, which said insurance became compulsory 

3 under the Act of Congress approved May 17, 1928, 
and known as “Public No. 419—70th Congress”; 
that thereafter the said defendant, Harry Lambros, told 
the said plaintiff, Louis E. Harris, to request the said HCtna 
Life Insurance Company to issue an accident and liability 
policy under said Workmen’s Compensation Law to cover 
the employees at the respective places owned or controlled 
by the said defendant, Harry Lambros. 

3. That under date of July 1, 1928, the said HStna Life 

Insurance Company, in response to the authorization of 

the said defendant, Harry Lambros, issued its policy No. 

C-069119, covering the employees of said defendant at the 

following lunch rooms or cafeterias owned or controlled 

bv the said defendant: 

% 

1913 Pennsylvania Avenue, Northwest. 

1303 H Street, Northwest. 

3 H Street, Northwest. 

517 Ninth Street, Northwest. 

5 Dupont Circle, Northwest. 

622 Fourteenth Street, Northwest. 

2477 Eighteenth Street, Northwest. 
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for which the defendant agreed to pay, as a premium, a 
sum equal to 75f on each $100 of the wages ipaid the em¬ 
ployees at the aforesaid places of business during the year 
commencing on the 1st day of July, 192S, and ending on the 
1st day of July, 1929; that it was agreed between the par¬ 
ties that the defendant would pay, upon the issuance of the 
aforesaid policy, a sum which would be estimated by the 
parties as being the approximate amount of fhe premium, 
and that at the end of the said insurable year an audit 
would be made of the books of the defendant, at which 
time the true and accurate amount of wages actually paid 
would be ascertained and the actual premium; provided for 
in said policy would be adjusted in accordance with said 
audit; that thereafter the said defendant paid to the said 
iEtna Life Insurance Company the sum of $455.36 as the 
estimated premium for the said insurance for! the aforesaid 
insurable vear. 

4 4. That said insurance remained in full force and 


effect for the period provided in said policy, and that 
on, to-wit, the 1st day of July, 1929, said policy was re¬ 
newed on the same basis for another vear; that in or about 
the month of October, 1929, representatives of the said 
^Etna Life Insurance Company made an audit of the books 
of defendant, and bv said audit ascertained that the de- 
fendant had paid in the aggregate to employees at the afore¬ 
said places owned or controlled by the defeiiidant the sum 
of $60,581.22. In the meantime the said defendant had 
paid the said iEtna Life Insurance Company an additional 


premium of $203.84, or a total of $659.20. 

5. That during the month of October the 


said plaintiff 


informed the said defendant that the said 


Etna Life In¬ 


surance Company had construed the word ‘fwages”, used 
in the Act aforesaid, to include not only the' actual money 
paid said employees but the value of any and all meals 
which the employees of the said defendant obtained while 
at work in the places of business owned or controlled by the 
said defendant, but the said defendant took issue with the 
said plaintiff on this interpretation of said; Act; that the 
said plaintiff informed the said defendant that unless he, 
the said defendant, paid an additional premium based on 
the inclusion in the wages paid of the sum of $24.00 per 
month per employee, as the value of food consumed by said 


i 
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employees, that the said JEtna Life Insurance Company 
would cancel the aforesaid policy. The said defendant in¬ 
formed the said plaintiff that he, the said defendant, did 
not employ any of his help on a condition that a meal or 
meals would be furnished said employee while at work; 
that the only condition to the employment of a person was 
that the person would receive a flat sum of so much 

5 per week. The said defendant refused to pay an 
additional premium based on the inclusion of $24.00 

y>er month per employee for meals, and thereafter, on the 
11th day of December, 1929, the said JEtna Life Insurance 
Company cancelled said policy. 

A final audit was then made of the books of defendant 
and it was ascertained that he had paid his employees, in 
money, at all of the places of business aforesaid, for the 
])eriod commencing the 1st day of July, 1928, and ending 
on the 11th day of December, 1929, a total of $87,694.23. 

During the period in question defendant employed, at 
all the places of business aforesaid, fifty-six (56) persons. 
These consisted of chefs, bus-boys, dishwashers, wait¬ 
resses, waiters, and cashiers. All of these fifty-six (56) 
persons were employed on a straight wage basis,—that is, 
that they would be paid a certain sum weekly. There was 
no agreement that they would be furnished any meals or 
that they would receive any gratuities. Defendant, in pur¬ 
chasing his food for the several places aforesaid, procured 
only such quantities which, in his judgment would be con¬ 
sumed by the patrons of the several places. No food was 
purchased with the view that any employee would be fed. 

In the conduct and operation of the average lunch room 
and cafeteria of the type operated by defendant, this is 
a certain amount of food, such as trimmings of meats, 
vegetables, and breads left over after each meal. It is the 
custom for employees on duty at meal times to eat what 
they want of these left overs. Also, there is always suf¬ 
ficient of coffee, tea or milk on hand for the employees to 
get what they want, within reason, of these. Not all em¬ 
ployees are on duty for all meals as most of the lunch 
rooms and cafeterias aforesaid are open eighteen (18) 
hours each day. 

6 Plaintiff asserts that for the character of lunch 
rooms and cafeterias which defendant operates, the 
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said iEtna Life Insurance Company estimates that the 
food comsumed, as stated aforesaid, costs the defendant 
$24.00 per employee per month, and should he included by 
the defendant in the wages paid his employees.; Defendant, 
as stated aforesaid, employed fifty-six (56) persons. Mul¬ 
tiplying this number by $24.00 gives a total; of $1,344.00, 
or, for the period in question, the sum of $23,296.00, as the 
cost to defendant for the food his employees consumed, and 
for which he made no provision in his purchases of food 
stuffs. This, added to $87,694.23, tlie amount actually 
paid the employees as hire for the period, brings defend¬ 
ant’s wages paid to $110,990.23. This is the figure which 
plaintiff contends should be the basis for determining the 
premium which defendant should pay for his workmen’s 
compensation insurance. 

That at the time the aforesaid contract of insurance was 
entered into nothing was said either by the plaintiff or 
the defendant relative to the question of meals, and this 
question was raised only after the said contract had been 
in force for more than a year: that neither Of the parties 
hereto gave any thought to the question of whether the 
term “wages” included the meals which the; employees of 
the defendant might obtain while employed, and no pro¬ 
vision was made during the entire period of the contract 
by the defendant to ascertain either the quantity or value 
of the food his emplovees did consume, and when making 
purchases of food for his respective places of establish¬ 
ment the defendant did not purchase with a: view that his 
employees would eat at all at their places of employ¬ 
ment. ; 

7 Sub-Section 13 of Section 2 of the Ajct of Congress 

cited as the “Longshoremen’s and Harbor Workers’ 
Compensation Act” provides: ; 

“ ‘ wages’ means the money rate at which the service 
rendered is recompensed under the contract of hiring in 
force at the time of the injury, including the reasonable 
value of board, rent, housing, lodging, or Isimilar advan¬ 
tage received from the employer, and gratuities received 
in the course of employment from others: than the em¬ 
ployer.” , 

The issue before the Court is one of law and consists of 
whether the term “wages” as used in the Act and applied 
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to a situation such as defendant’s, contemplates the inclu¬ 
sion of whatever food the employees may consume. It is 
agreed that if the Court finds that tlie term “wages”, as 
applied to the defendant’s case, includes meals, then the 
defendant is indebted to the plaintiff in the sum of $187.60, 
and if the Court finds that the term “wages”, as applied 
to defendant’s situation, does not embrace meals, then the 
defendant is indebted to the plaintiff in the sum of $12.80. 

Signed this 8th dav of Mav, 1930. 

(Signed) ' JOSEPH A. KAUFMANN, 

Counsel for Plaintiff. 

(Signed) GUY MASON, 

Counsel for Defendant. 

Minutes of the Trial Finding on the Agreed Statement 

of Facts. 

Minutes 48, P. 228. 

Comes now the parties hereto, by their respective at¬ 
torneys, and thereupon after the agreed statement is heard 
and submitted, the Court finds in favor of plaintiff in the 
sum of Twelve and 89-100 Dollars ($12.89) with interest 
from July 1, 1929. 

8 Judgment on the Finding. 

Minutes 48, Page 243. 

It appearing under rule of Court that judgment on find¬ 
ing in this cause should be entered it is so ordered. 

Wherefore, it is considered that plaintiff recover of de¬ 
fendant the sum of Twelve and 89-100 Dollars, ($12.89), 
with interest from July 1, 1929, and costs and have execu¬ 
tion thereof. 

Assignment of Errors. 

Filed July 30, 1930. 

Now comes Louis F. Harris, plaintiff herein, by his at¬ 
torneys, Charles W. Arth and Leonard J. Ganse, and as¬ 
signs as errors of the trial court herein: 

1. The Court erred in holding that the words “entire 
remuneration earned,” as used in the policies of insurance 
involved in this case, do not include the reasonable value of 
meals furnished by defendant to his employees, for the 
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purpose of determining the premiums to be paid by the 
defendant. 

2. The Court erred in holding that tlie words “The re¬ 
muneration of employees for the Policy Period stated in 
said Declaration shall be computed upon the basis of the 
actual remuneration to the date of cancellation,” as used 
in the policies of insurance involved in this case, do not in¬ 
clude the reasonable value of meals furnished by defendant 
to his employees, for the purpose of determining the pre¬ 
miums to be paid by the defendant. 

3. The Court erred in holding that the term “wages” 
as used in the District of Columbia Workemen’sj Compensa¬ 
tion Act, and as applied in this case, does not! include the 
reasonable value of meals furnished bv the defendant to 

his employees. 

9 4. Under the stipulation and agreed statement of 

facts filed in this case, the Court erred 1 in refusing 
to enter judgment for plaintiff for the sum of One Hundred 
Eighty-seven Dollars and Sixty cents ($187.60). 

5. Under the stipulation and agreed statement of facts 
filed in this case, the Court erred in holding that plaintiff 
can recover only the sum of Twelve Dollars and Eighty- 
nine Cents ($12.89) and in entering judgment for that 
amount. j 

(Signed) CHAS. W. ARTH, 

(Signed) LEONARD J. GANSE, 

Attorneys for Plaintiff. 


Designation of Record. j 
Filed Julv 30, 1930. 

! 

i 

The Clerk of said Court will please include t|he following 
in making up the transcript of record on appeal to the Court 
of Appeals of the District of Columbia in the above en¬ 
titled case: 

1. Caption. i 

2. Amended Bill of Particulars. 

3. Agreed Statement of Facts. 

4. Minute of the Trial Finding on the Agreed Statement 
of Facts. 

i 

5. Judgment on the Finding. j 
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6. Assignment of Errors. 

7. Writ of Error. 

8. This Designation of Record. 

(Signed) CHAS. W. ARTH, 

(Signed) LEONARD J. GrANSE, 

Attorneys for Plaintiff. 

Service of a copy of the foregoing Designation of Record 
is hereby acknowledged this 30th day of July, 1930. 

(Signed) ^ GUY MASON, 

Attorney for Defendant. 

10 Filed Jul. 21, 1930. Municipal Court, District of 

Columbia. 

United States of America, ss : 

The President of the United States, to the Honorable Mary 

O’Toole, Judge of the Municipal Court of the District of 

Colum I >ia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Louis E. Harris, 
Plaintiff, and Harry Lambros, Defendant, No. 204-256, a 
manifest error hath happened, to the great damage of the 
said Plaintiff as by his complaint appears. We being will¬ 
ing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things 
concerning the same, to the Court of Appeals of the District 
of Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
20 days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being 
inspected, the said Court of Appeals may cause further to 
be done therein to correct that error, what of right and 
according to the laws and customs of the L T nited States 
should be done. 
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LOUIS E. HARRIS VS. HARRY LAMBROS. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 21st day of July, in the 
year of our Lord one thousand nine hundred and thirty. 

[Seal Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of 

the District of Columbia. 

Allowed by: 

CHAS. H. ROBB, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

11 Municipal Court of the District of Columbia. 

i 

United States of America, j 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foiegoing pages, 
numbered from 1 to 11, both inclusive, to be a true and 
correct transcript of the record, according to direction of 
counsel herein filed, copy of which is madfe part of this 
transcript, in cause, At Law, No. 204256, wherein Louis E. 
Harris, is plaintiff, and Harry Lambros, is defendant. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 5th day of August, 1930. 

[Seal Municipal Court, District of Columbia.] 

BLANCHE NEFF, 

Clerk. 

12 Addition to Record per Stipulation of Counsel. 

In the Court of Appeals of the District of Columbia. 

No. 5272. j 

Louis E. Harris, Plaintiff in Error, 

vs. 

Harry Lambros, Defendant in Error. 

Stipulation for Addition to Record. 

It is stipulated by counsel for the respective parties in 
the above entitled cause that Workmen’s Compensation and 
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Employer’s Liability Policies Nos. C-069119 and C-0124232, 
issued by iEtna Life Insurance Company to Harry Lam- 
bros, defendant-in-error herein, under date of July 1, 1928, 
and July 1, 1929, respectively, are identical in their terms 
and conditions, and that said policies were in evidence be¬ 
fore the Court below, and that a copy of policy No. C-069- 
119 shall be made a part of the record herein. 

CHAS. W. ARTH, 
CHARLES W. ARTH, 
LEONARD J. GANSE, 
LEONARD J. GANSE, 
Attorneys for Plaintiff-in-Error, 
GUY MASON, 

Attorney for Defend ant-in-Err or. 


LOUIS E. HARMS VS. HARRY LAMBROS. 
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18 [Indorsed:] No. 5272. Louis E. Harris,: Plaintiff 
in Error, v. Harry Lambros, Defendant in Error. 
Stipulation for Addition to Record. Court of Appeals, Dis¬ 
trict of Columbia. Filed Aug. 25,1930. Henry W. Hodges, 
erk. Charles W. Arth, Attorney at Law. Albee Build- 
g, 1426 G Street N. W., Washington, D. C. 

i 

- Indorsed on cover: District of Columbia Municipal 
»urt. No. 5272. Louis E. Harris, plaintiff in error, vs. 
irry Lambros. Court of Appeals, District of Columbia, 
led Aug. 5, 1930. Henry W. Hodges, clerk. 
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The agent shall see that this request for assignment is properly executed in case of change 
of interest and shall attach to this policy properly executed endorsement of approval. 
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Compensa¬ 
tion . 

i 


Liability 


Service. 


defense. 


Cost and 
Expenses. 


STANDARD WORKMEN’S COMPENSATION AND EMPLOYERS’ LIABILITY POLICY 

i 

i 

i 

j 



ACCIDENT AND LIABILITY DEPARTMENT 

I 

HARTFORD, CONNECTICUT, (HEREIN CALLED THE COMPANY) 

tea IJ AgfP? with this Employer, named and described as such in the Declarations forming a part 

hereof, as respects personal injuries sustained by employees, including death at any time resulting therefrom as follows: 

One (a) To Pay Promptly to any person entitled thereto, under the Workmen's Compensation Law and in the manner 
therein provided, the entire amount of any sum due, and all installments thereof as they become due, 

(1) To such person because of the obligation for compensation for any such injury imposed upon or accepted by this Em¬ 
ployer under such of certain statutes, as may be applicable thereto, cited and described in an endorsement attached to 
this Policy, each of which statutes is herein referred to as the Workmen's Compensation Law, and 

( 2 ) For the benefit of such person the proper cost of whatever medical, surgical, nurse or hospital services, medical or sur¬ 
gical apparatus or appliances and medicines, or, in the event of fatal injury, whatever funeral expenses are required by 
the provisions of such Workmen's Compensation Law . 

It is agreed that all of the provisions of each Workmen's Compensation Law covered hereby shall be and remain a part of this 
contract as fully and completely as if written herein, so far as they apply to compensation or other benefits for any personal 
injury or death covered by this Policy, while this Policy shall remain in force. Nothing herein contained shall operate to 
so extend this Policy as to include within its terms any Workmen’s Compensation Law, scheme or plan not cited in ain en¬ 
dorsement hereto attached. 
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gh or under the injured, 
ot exceeding the amount 


One (b) To Indemnify this Employer against loss by reason of the liability imposed upon him by law for damages 6n ac¬ 
count of such injuries to such of said employees as are legally employed wherever such injuries may be sustained within 
the territorial limits of the United States of America or the Dominion of Canada. In the event of the bankruptcy or insol¬ 
vency of this Employer the Company shall not be relieved from the payment of such indemnity hereunder as would have 
been payable but for such bankruptcy or insolvency. If, because of such bankruptcy or insolvency, an execution against this 
Employer is returned unsatisfied in an action brought by the injured, or by another person claiming through or under the in¬ 

jured, then an action may be maintained by the injured, or by such other person claiming by, ^ 
against the Company under the terms of this Policy for the amount of the judgment in said 
of this Policy. 

Two To Serve this Employer (a) by the inspection of work places covered by t 

sirable by the Company and thereupon to suggest to this Employer such changes or imp: 
the number or severity of injuries during work, and, (b) upon notice of such injuries^y 1^ 
ment of any resulting claims in accordance with law. 

Three To Defend, in the name and on behalf of this Employer, any suits or othe^^roceedings which may at any time 
be instituted against him on account of such injuries, including suits or other u OTirI 

ing damages or compensation therefor, although such shits, other proceedings, all 
false or fraudulent. 

Four To Pay all costs taxed against this Employer in any legal 

accruing after entry of judgment and all expenses incurred bv the Compaq! 
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Employees 
Covered. — 


Business 

Covered. 


POLICY TERM. 


Basis op 
Premium. 


Cancella* 

TION. 


Five This agreement shall apply to such injuries sustamed/DyNany person or persons employed by this Employer 

whose entire remuneration shall be included in the total actual remttreraJion for which provision is hereinafter made, upon 
which remuneration the premium for this Policy is to be computed an<^Biusted, and, also to such injuries so sustained by the 
President, any Vice-President, Secretary or Treasurer of this Employer,>ff a corporation. The remuneration of any such 
designated officer shall not be subjected to a premium charg^nless he is actually performing such duties as are ordinarily 
undertaken by a superintendent, foreman or workman. jT k 

Six This agreement shall apply to such injuries^^us^ined by reason of the business operations described in said 

Declarations which, for the purpose of this insurance, shall inwe all operations necessary, incident or appurtenant thereto, 
or connected therewith, whether such operations arg^conduqteu at the work places defined and described in said Declarations 
or elsewhere in connection with, or in relation to, suclrw^k graces. 

Seven This agreement shall apply onlyVf^^cnS£tfun es so sustained by reason of accidents occurring during the Policy 
Period limited and defined as such in Item 2 of&aidjDeclarations. 


tttyts Agrmttfl 


tn itj? fnUmmttg (Emthtttotta: 


INSPECTION 
AND AUDIT. 


COMPANY’S 

Obligations. 


A — The premium is based upon the «tj^rS^tineration earned, during the Policy Period, by all employees of this Employer 
engaged in the business operations descr^N^in said Declarations together with all operations necessary, incident or appurte¬ 
nant thereto, Or connected therewith 'whether conducted at such work places or elsewhere in connection therewith or in re¬ 
lation thereto; excepting howeverwS^jsmuneration of the President, any Vice-President, Secretary or Treasurer, of this Em¬ 
ployer, if a corporation, but includinte^flVremuneration of any one or more of such designated officers who are actually per¬ 
forming such duties as are yAinaril^Ltindertaken by a superintendent,, foreman or workman. If any operations as above de¬ 
fined are undertaken by thtJ^jSJtfoyer but are not described or rated in said Declarations, this Employer agrees to pay the pre¬ 
mium thereon, at the time oretfe fffial adjustment of the premium in accordance with Condition C hereof, at the rates, and in 
compliance with the rules, of th^^lanual of Rates in use by the Company upon the date of issue of this Policy. At the end of the 
Policy Period the actual amount of the remuneration earned.by employees, during such Period shall be exhibited to the Com¬ 
pany, as provided in Condition C hereof, and the earned premium adjusted in accordance therewith at the rates and under the 
conditions herein specified. If the earned premium, thus computed, is greater than the advance premium paid, this Employer 
shall immediately pay the additional amount to the Company, if less, the Company shall return to this Employer the unearned 
portion, but in any event the Company shall retain the Minimum Premium stated in said Declarations. All premiums provided 
by this Policy, or by any endorsement hereon, shall be fully earned whether any such Workmen's Compensation Law, or any 
part, of such, is now or shall hereafter be declared invalid or unconstitutional. 

B — This Policy may be cancelled at any time by either of the parties upon written notice to the other party stating when, not 
less than ten days thereafter, cancellation shall be effective. The effective date of such cancellation shall then be the end of the 
Policy Period. The law of any state, in which this Policy applies, which requires that notice of cancellation shall be given to any 
Board, Commission or other state agency is hereby made a part of this Policy and cancellation in such state shall not be effec¬ 
tive except in compliance with such law. The remuneration of employees for the Policy Period stated in said Declaration^ 
shall be computed upon the basis of the actual remuneration to the date of cancellation determined as herein provided. If such 
cancellation is at the Company's request, the earned premium shall be adjusted pro rata as provided in Condition A. If such 
cancellation is at this Employer's request, the earned premium shall be computed and adjusted at short rates, in accordance 
with the table printed hereon, but such short rate premium shall not be less than the Minimum Premium stated in said Dec¬ 
larations. If this Employer when requesting cancellation is actually retiring from the business herein described, then the 
earned premium shall be computed and adjusted pro rata. Notice of cancellation shall be served upon this Employer as the 
law requires, but, if no different requirement, notice mailed to the address of this Employer herein given shall be a sufficient 
notice, and the check of the Company, similarly mailed, a sufficient tender of any unearned premium. 

C — The Company shall be permitted, at all reasonable times during the Policy Period, to inspect the plants, works, machinery; 
and appliances covered by this Policy, and to examine this Employer’s books at any time during the Policy Period, and any 
extension thereof, and within one. year after its final expiration, so" far as they relate to the remuneration earned by any emt 
ployees of this Employer while this Policy was in force. 

D — The obligations of Paragraph One (a) foregoing are hereby declared to be the direct obligations and promises of the 
'* Company to any injured employee covered hereby, or, in the event of "his death, to his dependents; and to each such employee orj 
such dependent the Company is hereby made directly and primarily liable under said obligations and promises. This con^ 
tract is made for the benefit of such employees or such dependents and is enforceable against the Company, by any such em¬ 
ployee or such dependent in his name or on his behalf, at any time and in any manner permitted by law, whether claims or pro- 
(7735) 





ceedings are brought against the Company alone or jointly with this Employer. If the law of any state in which the Policy 
is applicable provides for the enforcement of the rights of such employees or such dependents by any Commission, Board or 
other state agency for the benefit of such employees or such dependents, then the provisions of such law are made a part hereof, as 
respects any matter subject thereto, as fully as if written herein. The obligations and promises of the Company 
as set forth in this paragraph shall not^ be affected by .the failure of this Employer to do or refrain from doing any 
act required by the Policy; nor by any default of this Employer after the accident in the payment of premiums or in the giv¬ 
ing of any notice required by the Policy or otherwise; nor by the death, insolvency, bankruptcy, legal incapacity or inability 
of this Employer, nor by any proceeding against him as a result of which the conduct of this Employer’s business may be and 
! continue to be in charge of an executor, administrator, receiver, trustee, assignee, or other person. 

a"? jur°s- c ^ — As b^ tween t ^ ie employee and the Company, notice to or knowledge of this Employer of an injury or death covered hereby 

diction!** shall be notice or knowledge as the case may be of the Company; the jurisdiction of this Employer for the purposes of any 
"Workmen’s Compensation Law covered hereby shall be jurisdiction of the Company and the Company shall in all things be 
bound by and subject to the ^findings, judgments, awards, decrees, orders or decisions rendered against this Employer in the 
form and manner provided by such laws and within the terms, limitations and provisions of this Policy not inconsistent with 
such laws. 


Reporting 
Accidents 
Claims and 
Suits. 


ASSURED'S 

Right or 

RECOVERY. 


Statutory 

Provisions 

Affecting 

Notices. 


Change of 
Interest. 


Concurrent 

Insurance. 


Subrogation 
of Rights. 


Alterations 
in Policy. 


declara* 

tions. 


F — This Employer, upon the occurrence of an accident, shall give immediate written notice thereof to the Company with the 
fullest information obtainable. He shall give like notice with full particulars of any claim made on account of such accident. If, 
thereafter, any suit or other proceeding is Instituted against this Employer he shall immediately forward to the Company every 
summons, notice or other process served upon him. Nothing elsewhere contained in this Policy shall relieve this Employer of 
his obligations to the Company with respect to notice as herein imposed upon him. 

G — No action shall lie against the Company to recover upon any claim or for any loss under Paragraph One (b) foregoing un¬ 
less brought after the.amount oLsuch claim or loss shall have been fixed and rendered certain either by final judgment against 
this Employer after trial of the issue or by agreement between the parties with the written consent of the Company, nor in 
any event unless brought within two years thereafter. 

H — If the method of serving notice of cancellation, or the limit of time for notice of accident or for any legal proceeding herein 
contained is at variance with any specific statutory provision in relation thereto, in force in the state in which any of the busi¬ 
ness operations herein described are conducted, such specific statutory provision shall supersede any such condition in this 
contract inconsistent therewith. 

I — No assignment of interest under this Policy shall bind the Company unless the consent of the Company shall be endorsed 
hereon. 

J — If this Employer carries any other insurance covering a claim covered by this Policy, he shall not recover from the Com¬ 
pany a larger proportion of any such claim than the sum hereby insured bears to the whole amount of valid and collectible insur¬ 
ance. 

K — The Company shall be subrogated in case of any payment under this Policy, to the extent of such payment, to all rights of 
recovery therefor vested by law either in this Employer or, in any employee or his dependents claiming hereunder, against 
persons, corporations, associations or estates. 

L — No condition or provision of this Policy shall be waived or altered except by written endorsement attached hereto and 
signed by the President, a Vice-President, Secretary, or Assistant Secretary of the Company; nor shall notice to any agent, nor 
shall knowledge possessed by any agent, or by any other person, be held to effect a waiver or change in any part of this contract. 
Upon the acceptance of this Policy the assured agrees that its terms embody all agreements then existing between himself and 
the Company or any of its agents relating to the insurance described herein. The personal pronoun herein used to refer to 
this Employer or to an injured employee or dependents, shall apply regardless of number or gender. 

M — The statements in Items i to 7, inclusive, in the Declarations hereinafter contained, are true; those stated as estimates only 
are believed to be true. This Policy is issued upon such statements and in consideration of the provisions of the Policy respecting 
its premium and the payment of the premium in such Declarations expressed. 


3frt WitmsB IShemif, JEtna Sift Snsuranr* Qlmtqiang has caused this Policy to he signed by its President 
and Secretary and countersigned by a duly authorized agent of the Company. 




witter signed by. 

l 


A. *. too:HH5ES, aaspa 




This space is intended for the attachment of such endorsements as may beexetfilted as in the Policy provided, and, when 

so executed and attached, they are to be construed as a part of the Policy. 
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DISTRICT OF COLUMBIA COMPENSATION LAW 

The obligations of Paragraph One (a) of the Policy include the District of Columbia Workmen’s Compensation Act, being 
Public Act No. 419 of the 70th Congress, approved May 17, 1928, and the applicable provisions of the Longshoremen’s and 
Harbor Workers’ Compensation Act, being Public Act No. 803 of the 69th Congress, and all laws amendatory of either of said 
Acts or supplementary thereto which may be or become effective while this Policy is in force. 

The Company will carry out the provisions of Section 35 of the Longshoremen’s and Harbor Workers’ Compensation 
Act, made applicable by said Public Act N”o. 419 of the 70th Congress. Insolvency or bankruptcy of the employer and/or dis¬ 
charge therein shall not relieve the Company from payment of compensation and other benefits lawfully due for disability 
or death sustained by an employee during the life of the Policy. 

The Company agrees to abide by all the provisions of said District of Columbia Workmen’s Compensation Act and all 
lawful rules, regulations, orders, and decisions of the United States Employees’ Compensation Commission and of the deputy 
commissioner for the District of Columbia having jurisdiction, unless and until set aside, modified, or reversed by a court 
having jurisdiction of the parties and the subject matter. 

This endorsement shall not be cancelled prior to the date specified in this Policy for its expiration until at least thirty days 
have elapsed after a notice of cancellation has been sent to the Deputy Commissioner for the District of Columbia, and to this 
Employer. 

References to the law of any State in Conditions B and D of this Policy are hereby declared to include, for the purposes 
of this endorsement only, the provisions of the District of Columbia Workmen’s Compensation Act. 

If this Employer is a contractor the subject of whose contract includes operations covered by this Policy and he shall 
sub-contract all or any part of such contract to one or more sub-contractors, the remuneration of all the direct employees of all 
such sub-contractors shall be included in the return of remuneration under the provisions of this Policy upon which premium 
is computed. Such remuneration so reported shall be considered the remuneration of employees of this Employer and shall in all 
instances be governed by the same terms, conditions, requirements, and obligations of the Policy as the remuneration of the 
direct employees of this Employer. The requirements of this paragraph shall not apply as respects any such sub-contractor who 
has secured compensation for his direct employees as required by the District of Columbia Workmen’s Compensation Act, but 
this Employer shall not claim the benefit of this exemption unless and until he shall satisfy the Company by certificate or other¬ 
wise that any such sub-contractor has legally secured the payment of compensation to his own direct employees and then only 
respecting any sub-contractor who has furnished such proof. 

If this Employer is a corporation, the entire remuneration of the President, any Vice-President, Secretary or Treasurer 
shall be disclosed and made subject to a premium charge at the rate applicable to the hazard to which each such officer is ex¬ 
posed, which rate shall be applied to the actual remuneration of each such officer but not in excess of $100 per week. If any 
such officer is exposed to varying hazards, premium shall be charged on the basis of the highest rate for any hazard to which 
he is exposed. 

If the premium as determined in accordance with the provisions of the Policy is less than $300, there shall be added thereto 
an Expense Constant of $10, unless such addition shall increase the premium to an amount in excess of $300, in which event only 
such part of the Expense Constant shall be added as will bring the amount of the premium up to $300. Inclusion of the Ex¬ 
pense Constant or any part thereof in the Estimated Advance Premium is subject to final adjustment upon audit, all in accord¬ 
ance with the provisions hereof. The Minimum Premium of the Policy includes the Expense Constant. 

Forming part of the Policy to which it is attached from its date of issue. 
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NOTICE. 

DON’T fail to notify the Home Office of the 
Company at Hartford, Conn., or its duly 
authorized agent, of EVERY ACCIDENT 
HOWEVER SLIGHT, IMMEDIATELY upon 
its occurrence. 

If accident is fatal or involves SERIOUS 
INJURY, TELEGRAPH or TELEPHONE at 
Company’s expense, giving date of inquest if 
one is to be held. 

DO NOT DELAY sending in notice because 
unable to give all the information desired, send 
a completed notice later. 




SHORT RATE CANCELLATION TABLE 

_ Fob Term of One Teab. 


Standard Workmen’s Compensation and 
Employers’ Liability Policy. 

n 069119 
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ANNUAL PREMIUM 
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or three months 


or four months 


or five months 


or six months 


or seven months 
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or eight months 
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or nine months 


or ten months 


or eleven months 
or twelve months 
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This space is provided for the attachment of the Declarations as in the Policy provided, and, when 
so executed and attached, such Declarations are to be construed as a part of the Policy. 


standard time, as to each of said dates at the place where any operation covered hereby is conducted, as respects that operation, or at 
the place where any injury covered hereby -is sustained, as respects that injury. 

Location of all factories, shops, yards, buildings, premises or other workplaces of this Employer, by Town or City, with Street and 
Number X91S.J&*.jtaeu«_^ JtIU • -IMte_ 

..Dupont ..Circle »-&♦..%:.622. ..elsewhere.-ia- the- -QLstnc* of Colombia 

All business operations, including the operative management t 
premises defined above as declared in each instance by a disclosui 
Divisions as are undertaken by this Employer. 1 All industrial op 
or alterations to premises. 4 Specially rated operations on the prei 

CLASSIFICATION OF OPERATIONS 
(NOTE : If more than one classification indicate each other by (b), (c), (d), etc.) 


Estimated Total 
Annual 
Remuneration 


(x) President, any Vice-President, Secretary or Treasurer of corporate Employer 
who performs duties of Superintendent, Foreman or Workman. 


2 (a) Clerical Office Employees 


(b) Draughtsmen (engaged exclusively in the profession) —office duties only 
3 New construction work by employees of this Employer only, classified as 


Vote: Appropriate classifications must be entered above with estimated 
remuneration, rate and premium extension in each. Not available for contractors. 

Repairs and maintenance of this Employer’s buildings and equipment when 
accomplished by his employees only are included in Division 1. 

New construction, repairs, and maintenance undertaken by contractors must 
be separately insured. 


5 (a) Erection, installation, repair or demonstration of Employer’s product as follows: 

(b) Outside Salesmen, collectors and messengers (wherever engaged) who do not 
deliver merchandise 


(c) Drivers and their Helpers, including stablemen 
Division 1. 

(d) Chauffeurs and their Helpers — Commercial, including incidental garage em- J j 

_ ployees — if not specifically included in Division 1. __ worm _j_ 

Minimum Premium for this Policy shall be ~2!LvQQ- Estimated Advance Premium 41? 62 

im 4. The foregoing enumeration and description of employees include all persons employed in the service of this Employer in connection with 
the business operations above described to whom remuneration of any nature in consideration of service is paid, allowed or due together 
with an estimate for the Policy Period of all such remuneration. This enumeration and description with the estimated remuneration 
shall also -include the President, any Vice-President, Secretary or Treasurer of this Employer if a corporation if actually performing 
such duties as are ordinarily undertaken by a superintendent, foreman or workman, hut any such designated officer not so engaged shall 
not be included in such enumeration, description or estimated remuneration. The foregoing estimates of remuneration are offered for 
the purpose of computing the advance premium. The Company be permitted to examine the books of this Employer at any time 
during the Policy Period and any extension thereof and within one year after its final termination so far as they relate to the remun¬ 
eration earned by any employees of this Employer while the Policy was in force. 

tm 5» This Employer is conducting no other business operations at f.Via or any other location not herein disclosed —except as herein stated: 


if not specifically included in 


tee carrier during the past year — except as herein stated 


Item 7. The following signature is authorized 


• Kt . asmmmmpmrn ipwppH 
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APRIL TERM, 1930 ! 

i 

No. 5272 


Louis E. Harris, Plaintiff in Error, 

i 

vs. j 

Harry Lambros 

J 

* 

BRIEF ON BEHALF OF PLAINTIFF IN 

ERROR 

■ i 

Statement of Case 

This is an appeal (upon a writ of error issued 
by this Court, R., p. 8) from a judgment of the 
Municipal Court of the District of Columbia (R., 

p. 6). 

The action was brought in the trial court by 
Louis E. Harris, plaintiff in error (hereinafter 
called the plaintiff), against Harry Lambros, de¬ 
fendant in error (hereinafter called the defend¬ 
ant), to recover certain premiums due upon two 
policies of insurance issued by Aetna Life Insur¬ 
ance Company to the defendant and required 
under the District of Columbia Workmen’s Com- 
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pensation Act (Act of Congress approved May 17, 
1928, 45 Stat. 600 c. 612, amending Act of Con¬ 
gress approved March 4, 1927, 44 Stat. 1424, c. 
509; U. S. C. A. Supp. 1928, Tit. 33, chap. 18). 
The case came before the court below upon said 
policies of insurance and an agreed and stipulated 
statement of facts, the essential elements of which 
are as follows: 

Prior to July 1, 1928, plaintiff solicited the de¬ 
fendant, proprietor and manager of several lunch 
rooms and cafeterias in the District of Columbia 
for the privilege of writing the workmen's com¬ 
pensation insurance covering defendant's em¬ 
ployees, said defendant being required to carry 
such insurance under the District of Columbia 
Compensation Law, effective July 1, 1928; that 
thereafter, under date of July 1, 1928, and at the 
defendant's request, Aetna Life Insurance Com¬ 
pany issued to defendant, through the plaintiff, its 
policy No.! C-069119 (R., p. 2, 11 et seq.) by 
which, among other things, it was agreed that said 
insurance Company would fully protect and in¬ 
demnify the defendant against loss by reason of 
the liability imposed upon him by said Workmen's 
Compensation Law for damages on account of in¬ 
juries to his employees (R., p. 14). The premium 
to be paid by the defendant on said policy was to 
be 

“based upon the entire remuneration 
earned, during the Policy Period, by all em¬ 
ployees of this Employer engaged in the 
business operations described in said Decla- 
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rations together with all operations neces¬ 
sary, incident or appurtenant thereto, or 
connected therewith whether conducted at 
such work places or elsewhere in connection 
therewith or in relation thereto(R., p. 
14). 

i 

It being impossible to predetermine the actual 
amount of remuneration earned by defendant’s 
employees during the policy period, it was agreed 
between the parties that the defendant would pay 
as an estimated advance premium upon the issu¬ 
ance of the aforesaid policy, a sum equal to 75 
cents on each $100 of the estimated wages to be 
paid the employees at defendant’s places of busi¬ 
ness during the policy period. (R., pp. 3, 12, 14.) 

It was further agreed between the parties that 

“At the end of the Policy Period the 
actual amount of the remuneration earned 
by employees during such Period shall be 
exhibited to the Company, as provided in 
Condition C hereof, and the earned pre¬ 
mium adjusted in accordance therewith at 
the rates and under the conditions herein 
specified. If the earned premium, thus 
computed, is greater than the advance pre¬ 
mium paid, this Employer shall immedi¬ 
ately pay the additional amount to the Com¬ 
pany, if less, the Company shall return to 
this Employer the unearned portion, but in 
any event the Company shall retain the 
Minimum Premium stated in said Declara¬ 
tions.” (R., pp. 3, 14.) 


4 


By subsequent conditions of the policy it was 
provided that an audit of the employer's books 
might be ihade by the Insurance Company at any 
time during the policy period and within one year 
after its final expiration, so far as said books 
might relate to the remuneration of the employees 
of the employer while the policy was in force (R., 
p. 14). It was also provided that the policy might 
be cancelled by either party upon proper notice to 
the other and that thereupon the remuneration of 
employees for the period the policy was in force 
should be computed upon the basis of the actual 
remuneration paid said employees to the date of 
cancellation, determined as provided in said policy 
(R., p. 14). Said policy No. C-069119 remained 
in force during the entire period from July 1, 

1928, to July 1, 1929 (R., p. 3). 

On July 1,1929, Aetna Life Insurance Company, 
through plaintiff, issued to the defendant another 
policy of compensation insurance (C-0124232) 
for the payment of compensation by the carrier 
to employees of the defendant upon the same terms 
and conditions as set forth in the aforementioned 
policy No. C-069119 (R., pp. 9, 10). This said 
second policy was to remain in force from July 
1, 1929, to July 1, 1930 (R., p. 3). 

It was stipulated and agreed that defendant 
had paid the estimated advance premium on said 
Policies Nos. C-069119 and C-0124232 (R., p. 3). 

Thereafter in or about the month of October, 

1929, representatives of Aetna Life Insurance 


I 


j 
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Company made an audit of the books of the de¬ 
fendant to determine the total actual remunera¬ 
tion paid by him to his employees, and by said 
audit determined that the defendant had paid in 
the aggregate to his employees at the lunch rooms 
and cafeterias owned and controlled by him, and 
covered by the said policies of insurance, the sum 
of $60,581.22 for the period from July 1, 1928, to 
July 1, 1929. (R., p. 3.) In arriving at this fig¬ 
ure, representing the total actual remuneration 
paid by the defendant to his employees, the repre¬ 
sentatives of Aetna Life Insurance Company in¬ 
cluded the sums of money actually paid these em¬ 
ployees by the defendant and also the value of all 
meals which said employees obtained while at work 
in the lunch rooms and cafeterias, it being stipu¬ 
lated and agreed by the parties herein that said 
meals were of the reasonable value of $24 per 
month per employee. (R., p. 3 et seq.) I 

Aetna Life Insurance Company thereupon 
claimed from the defendant a premium in addi¬ 
tion to the aforesaid estimated advance premium 
based upon total actual remuneration which in¬ 
cluded said reasonable value of said meals, but the 
defendant refused to pay the premium so calcu¬ 
lated. Thereafter, on December 11, 1929, Aetna 
Life Insurance Company, after proper notice, 
cancelled said Policy No. C-0124232. A final 
audit was then made of the books of the defendant 
and it was ascertained that he had paid his em¬ 
ployees, in money , at all of his places of business, 
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for the period beginning July 1, 1928, and ending 
on December 11, 1929, the sum of $87,694.23 (R., 
p. 4). 

During the said period the defendant employed 
at all of his places of business fifty-six (56) per¬ 
sons—chefs, bus-boys, dishwashers, waitresses, 
waiters and cashiers—all of whom were employed 
on a straight wage basis. Each was paid a cer¬ 
tain sum weekly, and while there was no agree¬ 
ment that they would be furnished any meals or 
that they would receive any gratuities, yet it was 
the custom for employees on duty at meal times 
to eat what they wanted (R., p. 4). 

Estimating food consumed by each employee 
per month as of the value of $24, it was stipulated 
and agreed that for the entire period in question, 
food valued at $23,296 was consumed by the de¬ 
fendant's employees. This sum added to the 
$87,694.23 actually paid the employees in money, 
brought the total remuneration paid by the de¬ 
fendant to his employees during the period afore¬ 
said, to the sum of $110,990.23 (R., p. 5). It was 
for the balance of premiums due, based upon the 
difference between the sums paid by the defend¬ 
ant upon the estimated advance premiums, and 
the total actual premiums as determined by the 
audit of defendant's books, in which audit the 
reasonable value of food consumed by the em¬ 
ployees was included, that plaintiff brought his 
action below. 
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It was further stipulated and agreed that 
nothing was said either by plaintiff or defendant 

i 

relative to the question of meals, that no provision 
was made by defendant to ascertain either the 
quantity or value of the food his employees did 
consume, and that the defendant did not purchase 
with a view that his employees would eat at their 
places of employment, but it was the custom, in 
the conduct and operation of the average lunch 
room and cafeteria of the type operated by de¬ 
fendant, for employees to eat what they wanted 
of trimmings of meats, vegetables and breads, and 
there was always sufficient of coffee, tea or milk 
on hand for the employees to get what they wanted 
within reason, of these. (R., pp. 4, 5.) j 

It was also stipulated and agreed that if the 
court below should find that the term “wages” as 
applied to the facts of this case, included meals, 
then the defendant was indebted to plaintiff in the 
sum of $187.60; but if the court below should find 
that the term “wages” as applied to defendant’s 
situation did not include meals, then the defendant 
was indebted to plaintiff in the sum of only $12.89. 

The court below found in favor of the plaintiff 
in the sum of $12.89 with interest from July 1, 
1929, and on said finding judgment was entered 
accordingly (R., p. 6). j 

i 

Assignment of Errors 
It is submitted that: 

1. The Court erred in holding that the words 
“entire remuneration earned,” as used in the 
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policies of insurance involved in this case, do not 
include the reasonable value of meals furnished 
by defendant to his employees, for the purpose of 
determining the premiums to be paid by the de¬ 
fendant. 

2. The Court erred in holding that the words 
“The remuneration of employees for the Policy 
Period stated in said Declaration shall be com¬ 
puted upon the basis of the actual remuneration 
to the date of cancellation,” as used in the policies 
of insurance involved in this case, do not include 
the reasonable value of meals furnished by defend¬ 
ant to his employees, for the purpose of determin¬ 
ing the premiums to be paid by the defendant. 

3. The Court erred in holding that the term 
“wages” as used in the District of Columbia 
Workmen's Compensation Act, and as applied in 
this case, does not include the reasonable value of 
meals furnished by the defendant to his em¬ 
ployees. 

4. Under the stipulated and agreed statement 
of facts, the Court erred in refusing to enter judg¬ 
ment for plaintiff for the sum of One Hundred 
Eighty-seven Dollars and Sixty Cents ($187.60). 

5. Under the stipulated and agreed statement 
of facts, the Court erred in holding that plaintiff 
can recover only the sum of Twelve Dollars and 
Eighty-nine Cents ($12.89), and in entering judg¬ 
ment for that amount. 
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Questions of Law Presented 

! 

Briefly, the questions of law before this Court 
are: 

i 

i 

(a) Whether the term “wages” as used 
in the District of Columbia Workmen’s 
Compensation Act, and as applied in this 
case, included food furnished by the de¬ 
fendant to his employees. 

(b) Whether, under the terms and con¬ 
ditions of said policies of insurance, the 
value of food furnished by the defendant to 
his employees was properly included in 
determining “the entire remuneration 
earned” by said employees. 


Argument 

The questions before this Court for decision are 
simple and clear. The defendant entered into 
contracts of workmen’s compensation insurance 
with Aetna Life Insurance Company upon solici¬ 
tation of the plaintiff. By these contracts of in¬ 
surance the defendant was fully protected against 
all claims and liability arising out of injury or 
death suffered by persons employed by him in his 
lunch rooms and cafeterias. The action in the 
court below was upon written contracts the ex¬ 
press terms of which may not be varied by parol 
evidence. The intention of the parties must be 
gathered from the four corners of the instruments 
and the District of Columbia Workmen’s Compen¬ 
sation Act. A discussion of the legal principles 
here involved divides itself naturally! into two 


! 

i 
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heads. Under I (infra, p. 10) plaintiff will dis¬ 
cuss the express agreement of the defendant to 
pay the premiums claimed by him. And under II 
(infra, p. 13) plaintiff will show that under said 
policies of insurance and the District of Columbia 
Workmen's Compensation Act, Aetna Life Insur¬ 
ance Company was liable for compensation to, 
and protected^ defendant against claims of, em¬ 
ployees computed on the basis of “wages” includ¬ 
ing the reasonable value of food furnished by the 
defendant to his employees. Plaintiff will further 
show that while defendant accepted the benefits 
and protection afforded him by policies so con¬ 
strued, he refuses to pay the premiums computed 
on the same basis. 


I. 

It Was Expressly Agreed By the Defend¬ 
ant In The Policies Of Insurance Issued To 
Him, That He Would Pay Premiums 
“Based Upon The Entire Remuneration 
Earned, During The Policy Period, By All 
Employees Of This Employer Engaged In 
The Business.” 

By the express terms of policies Nos. C-069119 
and C-0124232 it was provided with respect to 
the payment of premiums: 

“This Agreement Is Subject To The Fol¬ 
lowing Conditions: 

“A—The premium is based upon the en¬ 
tire remuneration earned, during the 
Policy Period, by all employees of this Em- 
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ployer engaged in the business operations 
described in said Declarations together with 
all operations necessary, incident or appur¬ 
tenant thereto, or connected ; therewith 
whether conducted at such work places or 
elsewhere in connection therewith or in re¬ 
lation thereto; * * *. At the end of 

the Policy Period the actual amount of the 
remuneration earned by employees during 
such Period shall be exhibited to the Com¬ 
pany, as provided in Condition: C hereof, 
and the earned premium adjusted in ac¬ 
cordance therewith at the rates and under 
the conditions herein specified. If the 
earned premium, thus computed, is greater 
than the advance premium paid, this Em¬ 
ployer shall immediately pay the additional 
amount to the Company, * * j *. 

“B—This Policy may be cancelled at any 
time by either of the parties upon written 
notice to the other party * * *. The 

remuneration of employees for the Policy 
Period stated in said Declarations shall be 
computed upon the basis of the actual re¬ 
muneration to the date of cancellation de¬ 
termined as herein provided . If such can¬ 
cellation is at the Company’s request, the 
earned premium shall be adjusted pro rata 
as provided in Condition A. * * * 

“C— 1 The Company shall be permitted, at 
all reasonable times during the Policy 
Period, * * * to examinej this Em¬ 

ployer’s books at any time during the Policy 
Period, and any extension thereof, and 
within one year after its final expiration, so 
far as they relate to the remuneration 
earned by any employees of thi£ Employer 
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while this Policy was in force.” (Italics 
ours.) 

It will be noted, and it is most important for 
determination of the questions here presented for 
decision, that nowhere in these contracts of insur¬ 
ance are the words “wages,” “money wages,” 
“cash wages,” “money paid,” or “actual money” 
used. The premium is to be based “upon the en¬ 
tire remuneration earned.” 

The word “remuneration” is a word of much 
broader scope and fuller meaning than “wages” 
or the other words set forth above. Webster’s 
New International Dictionary of the English Lan¬ 
guage (1929), Reference History Edition, defines 
the words “remunerate” and “remuneration” as 
follows: 


“Remunerate: To give, present, from 
munus, muneris , a gift, present. To pay 
an equivalent for (any service, loss, ex¬ 
pense, or other sacrifice), or to pay an equiv¬ 
alent to (one) for such service, etc.; to rec¬ 
ompense; requite; compensate; pay; as to 
remunerate men for labor; her gratitude 
remunerated his sacrifice. 

“Remuneration: Act or fact of remuner¬ 
ating; also, that which remunerates; com¬ 
pensation; recompense; reward; pay.” 

By express provision of the District of Colum¬ 
bia Workmen’s Compensation Act, the word 
“wages” is defined as follows: 

“Sec. 2. Definitions. When use in this 
chapter * * * 
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“(13) ‘Wages* means the money rate at 
which the service rendered is recompensed 
under the contract of hiring in force at the 
time of the injury, including the reasonable 
value of board , rent , housing , lodging , or 
similar advantage received from the em¬ 
ployer, and gratuities received in the course 
of employment from others than the em¬ 
ployer.** (Italics ours.) 

The policies of insurance issued by Aetna Life 
Insurance Company to defendant afforded him 
protection under the Statute and expressly made 
said Statute a part of the contract of insurance 
as fully and completely as if written therein (R., 
p. 14); accordingly, the terms and conditions of 
the policies must be read in the light of that Act. 
Defendant claims that only actual money paid his 
employees as wages can be used as the basis to 
determine the amount of premiums for which he 
is liable. Plaintiff submits that this view is 
erroneous, and that for the purpose of computing 
the premiums here claimed “remuneration** as 
used in said policies of insurance must be held to 
include the reasonable value of the food furnished 
by the defendant to his employees. 

i 

ii. i 

The Policies Of Insurance Protected The 
Defendant Against Claims Or Liability 
For Compensation Or Death Benefit Under 
The District Of Columbia Workmen’s Com¬ 
pensation Act. In The Computation Of 
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Such Compensation Or Death Benefit, The 
Reasonable Value Of Food Furnished By 
The Defendant to His Employees Is In¬ 
cluded. 

Compensation for disability, or death benefit in 
event of death, of any employee is computed, under 
Secs. 8, 9 and 10 of the District of Columbia 
Workmen's Compensation Act, upon the basis of 
the average weekly wage of the injured or de¬ 
ceased employee, with certain minimum and maxi¬ 
mum amounts not material to the present dis¬ 
cussion. 

As stated above ( supra p. 12-13) “wages” is de¬ 
fined as “the money rate at which the service 
rendered is recompensed * * * including the 

reasonable value of board , rent , housing , lodging , 
or similar advantage received from the employer, 
* * *” \ There can be no doubt that under the 

provisions of the Workmen's Compensation Act, 
Aetna Life Insurance Company insured the de¬ 
fendant against claims which would include, as 
the basis of their computation, the reasonable 
value of food furnished by defendant to his em¬ 
ployees. Yet the defendant refuses to pay pre¬ 
miums determined on the same basis. There are 
no reported cases under the District of Columbia 
Workmen's Compensation Act touching upon the 
questions herein presented, but there are pertinent 
authorities in other jurisdictions, including New 
York. The District of Columbia Workmen's Com¬ 
pensation Act is modeled upon the New York 
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Workmen’s Compensation Law. Obrecht-Lynch 
Corp. v. Clark, 30 Fed. (2nd), 144,146. | 

In Ciorla v. Solvay Process Co., 184 App. Div. 
629, 172 N. Y. S. 426, the Court stated the ques¬ 
tion as follows: i 


“The question involved upon this appeal 
is whether the claimant (widow of the de¬ 
ceased) is entitled to have certain bonuses 
paid him during the year of his employment 
immediately preceeding the injury, consid¬ 
ered as part of his wages.” 

The court after stating the nature and amounts 
of these bonuses and that they were paid volun¬ 
tarily by the employer , and in no wise as part of 
its agreement to pay the deceased for his services 
as an employee, then went on to say: 


“ ‘Wages’ means the money rate at which 
the service rendered is recompensed under 
the contract of hiring in force at the time 
of the accident, including the reasonable 
value of board, rent, housing, lodging, or 
similar advantage received from the em¬ 
ployer.” | 

i 

Again: 

“The cases of Sloat v. Rochester Taxicab 
Co., 177 App. Div. 57, 163 N. Y. Supp. 904, 
Walker v. Skillman (Com. Pl)j 38 N. J. 
Law. J 269, and Skailes v. Blue Anchor 
Line, 4 B. W. C. C. 16, are in point, and hold 
that voluntary gifts to an employe are prop¬ 
erly considered as wages .” (Italics ours.) 
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Likewise in Madison v. Gottlieb, et al., 233 
N. Y. S. 485, the Court said: 

“In June, 1926, the claimant sustained 
a fracture of her arm, which injury arose 
out of and in the course of her employment. 
In computing the amount of the weekly 
wage the Industrial Board has calculated 
her entire earnings during the year immedi¬ 
ately preceding her accident, including 
earnings in other employments. This is not 
permissible. (Citing cases.) But tips re¬ 
ceived and the value of her board may be 
considered . Sloat v. Rochester Taxicab Co., 
177 App. Div. 57, 163 N. Y. S. 904; Hughes 
v. Belmont Lunch Co., 212 App. Div. 847, 
207 N. Y. S. 853.” (Italics ours.) 

In Bryant v. Pullman Co., 188 App. Div. 311, 
177 N. Y. S. 488, it was said: 

“It is urged, however, that the award 
rested upon a wrong basis as to tips received 
by the porter, which were treated as a part 
of his wages, and an ingenious, but unsuc¬ 
cessful, attempt is made to distinguish this 
case from Sloat v . Rochester Taxicab Co., 
177 App. Div. 57, 163 N. Y. Supp. 904. It 
is urged that in that case it was understood 
that the tips were to be a part of the com¬ 
pensation. The facts in this case over¬ 
whelmingly point to the same result. It is 
improbable that the company could employ 
a porter for $1 a day, if other compensation 
was not in contemplation. The company 
puts its patrons in the hands of underpaid 
porters, expecting that the patrons will not 
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suffer the porter to remain underpaid, but 
will help the company pay for the services 
rendered by them. Such is the common 
understanding.” 

Bernstein v. Beth Israel Hospital et al., 236 
N. Y. 268, 140 N. E. 694, was a proceeding under 
the New York Workmen’s Compensation Act. It 
appears that Bernstein was an interne at the hos¬ 
pital, and while performing his duties contracted 
blood poisoning. Among other contentions made 
by the hospital and insurance carrier was one that 
since the claimant received no money for his serv¬ 
ices, but only lodging, board, and uniforms, he 
had no right to an award under the statute. The 
New York Court of Appeals in its opinion said: 

“The fact that internes in this hospital 
(unlike those in many others) receive no 
money for their services, but only lodging, 
board, and uniforms, does not defeat their 
right to an award under the statute. By 
section 3, subd. 9, Workmen’s Compensa¬ 
tion Law (Consol. Laws, c. 67) ‘wages’ 
means the money rate at which the service 
rendered is recompensed under the contract 
of hiring in force at the time of the accident, 
including the reasonable value ;of board, 
rent, housing, lodging or similar advantage 
received from the employer.” 

O’Callahan v. Dermedy, 197 Iowa j 632, 196 
N. W. 10 is another case in point wherein the ap¬ 
pellate court among other things said: j 

“IV. It is contended that the industrial 
Commissioner erred in allowing $40 per 
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month for room and board as part of the 
annual earnings of the appellee. The evi¬ 
dence shows that at the time of the injury 
appellee was receiving $50 per month in 
cash, and room and board at the hotel. 

“The arbitration committee allowed com¬ 
pensation on the basis of monthly earnings 
of $100 made up of $50 cash and $50 for 
room and board. The Industrial Commis¬ 
sioner reduced the allowance for room and 
board to $40 per month. Appellants con¬ 
tend that there can be no compensation 
based on an allowance for room and board 
as ‘wages’ under our statute. 

“The statutes of some of the states ex¬ 
pressly provide that the term ‘wages’ shall 
not include board, lodging, or similar ad¬ 
vantages, unless the money value of such 
advantages shall have been fixed between 
the parties at the time of the hiring. Such 
provisions appear to be in effect in the 
states of Delaware, Nebraska, Maryland, 
and Pennsylvania. There is no such pro¬ 
vision, however, in our statute. Its pro¬ 
visions are (Code Supplement 1913, sec. 
2477 m 15, para, (a)): 

“ ‘The compensation shall be com¬ 
puted on the basis of the annual earn¬ 
ings which the injured person re¬ 
ceived as salary, wages or earnings 
in the employment of the same em¬ 
ployer during the year next preced¬ 
ing the injury.’ 

“Said section also provides (paragraph 
(g)): 
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J 
I 

I 

“ ‘The earnings shall not include 
any sum which the employer has been 
accustomed to pay the employee to 
cover any special expense entailed on 
him by the nature of the employ¬ 
ment/ 

“The argument of appellants is that 
under these provisions of our statute the 
employee can only recover the amount that 
is paid him in cash as wages, and not any 
‘earnings’ that may be represented by 
board, lodging, or otherwise. We think 
appellants contention would too narrowly 
limit the provisions of our statutes 

“The statute does not prescribe that the 
basis of computation shall be the ‘cash 
wages’ of the employee. It is to be the 
annual earnings which the injured party re¬ 
ceived ‘as salary, wages, or earnings.’ In 
Mitchell v. Railway Co., 138 Iowa* 283, 114 
N. W. 622, we said: 

“ ‘The word ‘earnings’ means the 
fruit or reward of labor—4he price 
of services performed.’ ” 

After citing and discussing several other cases, 
the court then said: 

“The Workmens Compensation Act, pro¬ 
viding that compensation shall be computed 
on the basis of the annual earnings of the 
employee ‘as salary, wages, or earnings,’ is 
sufficiently broad and comprehensive to in¬ 
clude board and lodging that are furnished 
to the employee under the contract of hiring 
as a part of the compensation. The clause 
in section 2477 M 15 g that the earnings 
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shall not include a sum which the employer 
has been accustomed to pay the employee to 
cover any special expenses entailed on him 
by the nature of the employment is not a 
limitation upon the earnings of an employee 
who regularly receives board and lodging 
as a part of the compensation for his serv¬ 
ices. 

“We therefore hold, at this point, that the 
Commissioner did not err in computing the 
annual earnings of the appellee to include , 
not only the cash payment made per month, 
but also the board and lodging which was a 
part of the compensation of the employee 
for the service rendered.” (Italics ours.) 

It will be noted that in the case cited above the 
appellate court held that board and lodging were 
properly used as the basis of computing compen¬ 
sation in the total absence of any definition which 
expressly included them. The court said that they 
must be included unless specifically excluded by 
the statute. A fortiori, as in the case at Bar, must 
the reasonable value of board be included where it 
is within the term “wages” as defined by the Act. 

If any of defendant's employees had suffered 
injury compensable under the District of Colum¬ 
bia Workmen's Compensation Act, the value of 
the food furnished them by the defendant unques¬ 
tionably would have been included in determining 
the amount of compensation awarded by the Com¬ 
missioner. Plaintiff would have been required to 
pay such injured employees accordingly, and 
plaintiff having assumed the risk at defendant's 
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request, the defendant cannot be heard to claim 
he will not pay the premium based on that risk. 

Aetna Life Insurance Company v. Du- 
Parquet, Huot & Moneuse Co., 120 N. Y. S. 
759, 65 Misc. Rep. 551, judgment modified 
on rehearing 122 N. Y. S. 688. 

i 

Conclusion j 

For the foregoing reasons and upon the authori¬ 
ties cited, it is respectfully submitted! that the 
judgment of the court below should be reversed, 
with instructions to enter judgment for the plain¬ 
tiff in the sum of $187.60 plus interest and costs. 

CHARLES W. ARTH, 
LEONARD J. GANSE, 
Attorneys for Plaintiff in Error . 
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:Eistrkt o| 


No. 5272 




Louis E. Harris, Plaintiff-in-Error, 

V. 

i 

Harry Lambros, Defendant-in-Error 


BRIEF ON BEHALF OF DEFENDANT-IN- 

ERROR 


Introduction 

The statement of the case as set forth by plain¬ 
tiff-in-error in his brief, pages 1 to 7 thereof, cor¬ 
rectly sets forth so much of the case as, in the 
opinion of his counsel, is considered necessary for 
the proper adjudication of the question involved 
herein from the standpoint of his conception of 
what the facts are. However, as plaintiff-in-error 
has entirely misconceived the question presented 
upon the agreed statement of facts submitted in 
the record, defendant-in-error draws the atten¬ 
tion of the Court to one apparent error made by 

i 
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plaintiff-in-error in his recitation of the facts 
agreed, and will then proceed to notice so much of 
the agreed statement of those facts as particularly 
forms the basis of the question to be decided. 

(All italics herein are ours.) 

Statement of the Case 

In his brief (p. 6) plaintiff-in-error asserts that 
each of the employees of defendant-in-error was 
paid a certain sum weekly, and while there was no 
agreement that they would be furnished any meals 
or that they would receive any gratuities, yet it 
was the custom for employees on duty at meal 
time to eat what they wanted. The record, par¬ 
ticularly the page thereof recited by plaintiff-in¬ 
error, does not support the broad generality of the 
assertion, “yet it was the custom for employees on 
duty at meal time to eat what they wanted.” The 
record states (p. 4) as follows: 

“During the period in question defend¬ 
ant employed, at all the places of business 
aforesaid, fifty-six (56) persons. These 
consisted of chefs, bus-boys, dishwashers, 
waitresses, waiters, and cashiers. All of 
these fifty-six (56) persons were employed 
on a straight wage basis—that is, that they 
would be paid a certain sum weekly. There 
was no agreement that they would be fur¬ 
nished any meals or that they would re¬ 
ceive any gratuities. Defendant in pur¬ 
chasing his food for the several places 
aforesaid procured only such quantities 
which, in his judgment, would be consumed 
by the patrons of the several places. No 
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food was purchased with the view that any 
employee would be fed. 

“In the conduct and operation of the 
average lunch room and cafeteria of the 
; type operated by defendant, there is a cer¬ 
tain amount of food, such as trimmings of 
meats, vegetables, and breads- left over 
after each meal. It is the custom for em¬ 
ployees on duty at meal times to eat what 
they want of these left overs. *j * *” 

On or about the 1st of July, 1928, the plaintiff- 
in-error, as the agent for the Aetna Life Insur¬ 
ance Company, solicited the defendant-in-error, 
proprietor and/or manager of seven lunch rooms 
and cafeterias in the District of Columbia for the 
privilege of writing his Workmen's Compensation 
Insurance, made necessary by the Act of Congress 
approved May 17, 1928. Defendant-in-error di¬ 
rected plaintiff-in-error to go ahead, and, under 
date of July 1, 1928, said Aetna Life! Insurance 
Company issued its policy for one year to defend- 
ant-in-error, covering all his employees (R. p. 2). 
Part of the agreement between the parties was 
that upon the issuance of the policy he, defendant- 
in-error, would pay as a premium, a sum equal to 
75c. on each $100 of the wages paid his employees 
during the policy year (R. p. 3). There was a 
further agreement that pending an audit of the 
insured's books at the end of the insurable year 
the aforesaid premium would be approximate 
only. In due time the insured paid the approxi¬ 
mated premium demanded, amounting to $455.36 
(R. p. 3). 

i 

i’ 
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Said insurance remained in full force and effect 
the whole of the insurable year, and immediately 
upon its expiration the said Aetna Life Insurance 
Company renewed said insurance for the ensuing 
year, July 1, 1929, to July 1, 1930 (R. p. 3). In 
the month of October, 1929, almost three months 
after the renewal of said policy, representatives 
of said insurance company made an audit of the 
books of the defendant-in-error, which showed the 
money defendant-in-error had paid his employees 
as wages during the insurable year 1928, and by 
said audit ascertained defendant-in-error had paid 
to his employees the sum of $60,581.22. In the 
meantime defendant-in-error had paid said insur¬ 
ance company, as additional premium, the sum of 
$203.84, or a total of $659.20 (R. p. 3). There¬ 
after, in the month of October, 1928, and for the 
first time plaintiff-in-error informed defendant- 
in-error that it, plaintiff-in-error, had construed 
the term “wages,” as used in the District of 
Columbia Workmen’s Compensation Act, to in¬ 
clude not only the actual money defendant-in¬ 
error paid his employees, but the value of any and 
all meals said employees obtained while at work, 
and informed defendant-in-error that he would 
have to pay an additional premium, not only for 
1929 but for 1928, based on the money he had paid 
said employees, plus the value of any and all food 
eaten by them, which said insurance company 
fixed at $24.00 a month for each employee (R. pp. 
4, 5). No mention was made of meals at the time 
the insurance was solicited. In purchasing food 
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supplies for his several places defendant-in-error 
purchased only what, in his judgment, would be 
consumed by the patrons of the several places, and 
he made no purchases of foods on the assumption 
it would be eaten by employees (R. p. 4). All of 
the employees of the defendant-in-error were em¬ 
ployed on a straight wage basis—that isj that they 
would be paid a certain sum weekly; there was no 
agreement that they would be furnished any 
meals or receive any gratuities (R. p. 4). In the 
conduct and operation of the average lunch room 
such as was and is operated by defendant-in-error 
there is a certain amount of food, such as trim- 
mings of meats, vegetables, and breads left over 
after each meal. It is the custom of employees on 
duty at meal times to eat what they want of these 
left-overs. There is always plenty of coffee, tea 
and milk on hand for the employees to get what 
they want, within reason. Not all employees are 
on duty for all meals, as this type of lunch room 
operates eighteen hours a day. 

A final audit of the books of the defendant-in¬ 
error was made as of December 11, 1929, and it 
was ascertained he paid, in money, as wages, for 
the period from July 1, 1928, to December 11, 
1929, the sum of $87,694.23 (R. p. 5)| Defend- 
ant-in-error employed, throughout the period 
aforesaid, a total of fifty-six (56) persons, con¬ 
sisting of chefs, bus-boys, dishwashers, waitresses, 
waiters, and cashiers (R. p. 4). Said insurance 
company demanded of defendant-in-error that he 
add to the $86,694.23 in money paid to said em- 
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ployees the sum of $23,296.00, the value of the 
food they consumed during the period aforesaid, 
and pay a premium based on the total of these two 
items, $110,990.23 (R. p. 5). Defendant-in-error 
declined to do so and said insurance company can¬ 
celed said insurance as of December 11, 1929. 

Argument 

It is submitted that a recitation of the facts by 
the plaintiff-in-error, as corrected by the defend¬ 
ant-in-error, stipulated and agreed to, sufficiently 
established the correctness of the judgment below 
without extended argument. 

Plaintiff-in-error has entirely misconceived the 
question before the Court upon this record. The 
contracts of insurance discussed by plaintiff-in- 
error are in no way involved; the sole question be¬ 
fore the Court is: 

“Does the statutory definition of ‘wages' 
include, under its terms ‘reasonable value 
of board' and ‘or similar advantage,' the 
value of the food consumed by the em¬ 
ployees of defendant-in-error?" 

Sec. 2 (13) of the District of Columbia Work¬ 
men's Compensation Act says: 

“ ‘Wages' means the money rate at which 
the service rendered is recompensed under 
the contract of hiring in force at the time 
of the injury, including the reasonable 
value of board, rent, housing, lodging, or 
similar advantage received from the em¬ 
ployer, and gratuities received in the 
course of employment from others than the 
employer." 
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There are two phases to the question, and, in 
their order, are: 

(a) What was the contract of hiring? 

(b) What is the definition of the term 
“Board” as used in the Act? 

i 

According to the record, the contract of hiring 
was an acceptance by each employee of an offer 
to work for so many dollars per week (R. p. 4), 
and nothing more. There was no promise to fur¬ 
nish a meal or meals; there was no holding out by 
the defendant-in-error that the employees would 
receive gratuities from other sources. Counsel 
for plaintiff-in-error would have the Court believe 
the contract of hiring between defendant-in-error 
and his employees was so many dollars a week 
plus food. Of what he predicates such an assump¬ 
tion is not clear. There is no evidence that the eat- 

i 

ing of left-over food was such a custom as to 
amount to usage, and, therefore, was an implied 
part of the contract of hiring. The record is clear 
on what was a custom. “It is the custom for em¬ 
ployees on duty at meal times to eat what they 
want of these left-overs,” is all that appears in the 
record on the subject. Of course, had the employer 
promised to give something other than j money, or 
had he agreed to pay such ridiculously low wages 
in money as to lead the average person to conclude 
that the employee must receive something else 
other than money as wages, it might be inferred 
that the contract of hiring was for money and 
meals. The facts show to the contrary,*;that there 
was no promise of anything more than money, and 
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there is no evidence that the money wages were 
low. Also, there is nothing to show that when the 
employees were hired they even knew or antici¬ 
pated they would get even left-over food, which, 
if the contrary were true, it might be concluded 
that the employees accepted the offer to work with 
that understanding. 

Counsel attempts to differentiate between the 
term “wages,” as used in the Act, and the term 
“remunerate,” as used in the policies of insurance. 
It appears counsel is hanging on a limb which has 
been severed from the tree. The agreed state¬ 
ment of facts at pages 5 and 6 of the record states: 

“The issue before the Court is one of law 
and consists of whether the term ‘wages/ 
as used in the Act and applied to a situa¬ 
tion such as defendant’s, contemplates the 
inclusion of whatever food the employees 
may consume. It is agreed that if the 
Court finds that the term ‘wages,’ as ap¬ 
plied to the defendant’s case, includes 
meals, then the defendant is indebted to the 
plaintiff in the sum of $187.60, and if the 
Court finds that the term ‘wages,’ as ap¬ 
plied to the defendant’s situation, does not 
embrace meals, then the defendant is in¬ 
debted to the plaintiff in the sum of 
$12.89.” 

The contracts of insurance were admitted in evi¬ 
dence only to show that the policies had been 
issued, and they cannot now be relied upon to show 
the issue in the lower Court to have been other 
than just what the agreed statement of facts stipu- 
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lated the issue to be. However, since counsel for 
plaintiff-in-error has sought to rely on them, it is 
felt it would be unfair to defendant-in-error to 
ignore the reference entirely. 

The policies of insurance in Condition A use the 
terms “entire remuneration,” and “actual amount 
of remuneration.” In Condition B, immediately 
following Condition A, the term “actual remuner¬ 
ation” is used. It is pertinent to ask which type 
of remuneration, “entire remuneration,” “actual 
amount of remuneration,” or “actual remunera¬ 
tion,” plaintiff-in-error wants the Court; to adopt 
in lieu of wages , the term used in the Act, for, 
stripped of the prefixes, “remuneration,j’ accord¬ 
ing to the definition relied upon by plaintiff-in¬ 
error, means identically the same thing as wages; 
the words are synonymous, and the choice of their 
use is largely a matter of social standing. Web¬ 
ster’s New International Dictionary, 1913 edition, 
says, in part: j 

“1. Pay given for labor, usually manual 
or mechanical, at short stated intervals, as 
distinguished from salaries or fees. 

“2. Theoretical Economics. * * * This 
economic or technical sense of the word 
wages is broader than the current sense, 
and includes not only amounts actually 
paid to laborers, but the remuneration ob¬ 
tained by those who sell the products of 
their own work, and the wages of superin¬ 
tendence or management which are earned 
by skill in directing the work of others. 

“Syn.—Wages, Hire, Salary,! Stipend, 
Pay, Emolument.” 





12 


The second phase of the question is the definition 
of the word “board” Webster’s New Interna¬ 
tional Dictionary, 1913 edition, defines board as 
follows: 

'‘Board, v. i. 1. To obtain or have meals, 
or meals or lodging, statedly for compen¬ 
sation; * * *” 

Words and Phrases, second series, Vol. 1, pages 
460, 461, citing Heron v. Webber, 68 Atl. 744, 745, 
103 Me. 178, defines board: 

“The word 'board’ in the ordinary accep¬ 
tation of the term covers both room rent 
and board. If it has the narrower mean¬ 
ing, it is usually designated 'table board’.” 

There are no reported cases under the District 
of Columbia Workmen’s Compensation Act or 
under Workmen’s Compensation Laws of other 
jurisdictions touching upon the question herein 
presented. None of the reported cases under the 
New York law, from which the District of Colum¬ 
bia law was fashioned, throw any light on the sub¬ 
ject. In Ciorla v. Solvay Process Co., 184 App. 
Div. 629, 172 N. Y. S. 426, the Court defined 
wages in language identical with the definition 
given in our own Statute, but did not throw any 
light cn what the word board meant. Again, in 
Sicat v. Rochester Taxicab Co., 177 App. Div. 57, 
163 N. Y. S. 904; Walker v. Skillman (Com. PL), 
38 N. J. Law, J. 269, and Skailes v. Blue Anchor 
Line, 4 B. W. C. C. 16, the Court held that volun¬ 
tary gifts to an employee are properly considered 
as wages, but the gifts referred to there were not 
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feastings on lunch-room left-overs, but things ob¬ 
viously given as part of compensation. 

In Madison v. Gottlieb, et al., 233 N. % S. 485, 
relied on by plaintiff-in-error, all the Court said, 
in passing on the action of the State Industrial 
Board, was: 

i 

“But tips received and the value of her 
board may be considered.” | 

In this latter case the report does not show what 
the contract of hiring embraced, either expressly 
or impliedly. j 

None of the other cases cited by plaintiff-in¬ 
error, or the hundreds of others found in the re- 

i 

ports give any aid. It is well settled that tips are 
a part of wages, and it is common knowledge, yes, 
custom and usage, for porters on railroads and 
certain types of hotel employees to receive gratui¬ 
ties, and when they are hired it is contemplated 
they will receive them and they are paid lower 
wages in consequence thereof. None of those ele¬ 
ments, customs or practices are present in the case 
at bar, and it is necessary to resort to definitions 
for meanings. 

i 

Board , as defined by the authorities, means 
meals given for compensation , and compensation 
may mean money, labor or some other j thing of 
value. 

We find ourselves asking this question : 

“For the food they ate, did the employees 
of defendant-in-error give labor or some¬ 
thing of value?” 
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The record shows they were paid money for 
their services, hence they did not give labor. 
Nothing in the record shows they gave anything 
else, and it shows also that no provision was made 
to feed them, but that if food was there it was 
eaten, and if it was not there it was not eaten. 

The proprietors of small lunch rooms are in 
much the same position as proprietors of candy, 
fruit and nut shops, grocery and drug stores, and 
soda fountains—that is, their employees eat and 
drink of the bosses’ wares whenever such wares 
are about. Shall this practice, custom, if you 
please, be made such a usage as to make the em¬ 
ployer liable for increased insurance premium on 
the theory that what the employee consumes gas- 
tronomically is either “board or similar advan¬ 
tage ”? Congress never contemplated such benev¬ 
olence. 

Counsel for plaintiff-in-error says that “if any 
of defendant’s employees had suffered injury com¬ 
pensable under the District of Columbia Work¬ 
men’s Compensation Act, the value of the food fur¬ 
nished them by the defendant unquestionably 
would have been included in determining the 
amount of compensation awarded by the Commis¬ 
sioner.” That is an assumption of defense with¬ 
out foundation. In Bernstein v. Beth Israel Hos¬ 
pital, et al., 236 N. Y. 268, cited by plaintiff-in¬ 
error, the insurance carrier (insurance company) 
resisted, in Court, such an assumption by the 
State Industrial Board. 

It is respectfully submitted that upon the entire 
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case, the stipulation of facts, and the considera¬ 
tion of the law governing the same, that the judg¬ 
ment of the Court below was absolutely correct 
and should be here affirmed. 

i 

Respectfully, 

Guy Mason, 

Attorney for Defendant-In-Error . 

i 

Mason, Spalding & McAtee, 

Of Counsel. 



